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Article 9

COMMENT-WAGE EARNER
Comment

WAGE EARNER PLANS IN NEBRASKA
In the last forty years consumer debt in the United States has
risen from one billion dollars to more than seventy-six billion in
the fiscal year ending June 30, 1964.1 It appears that we have
geared ourselves to a consumer-credit economy. 2

As a result a

new and extremely numerous class of debtors has been created.
This class is continually increasing and is, for the most part, made
up of those whose incomes are derived from wages, salaries, or
commissions.
Consumer credit is extended on the basis of whether, in the
judgment of the creditor, the consumer's future income is sufficient to provide for the orderly payment of the amount due to the
creditor. The word orderly is emphasized since it may be quite
possible for a particular consumer to discharge his indebtedness if
payments were extended over a reasonable period of time in relation to his income, but because of the manner in which it becomes
due it may be impossible for him to meet his current payments.
What frequently happens is that the debtor incurs too great a
burden of indebtedness for him to discharge it in an orderly
manner from income earned in the immediate future. It is difficult for many consumers to know when they have become overloaded with credit obligations, and they may not realize they are
in trouble until it is too late.
Even a person who has budgeted his income properly may
find it difficult to meet the payments due to his creditors where
the source of income is cut off or reduced by illness, unemployment, or some other fortuitous circumstance. However, it may be
that after a new job is found or the medical bill has been paid the
consumer could resume and complete payments of his indebtedness.
In many instances people in debt ask their lawyer for help
in solving their credit problems. Sometimes the lawyer may
suggest that his client seek relief through private counseling
services. 3 He might also suggest ways that the client might budget
I

CoimIm. Statistical Abstract of United States 469 (1965).
See Hiliard & Hurt, Wage Earner Plans Under Chapter XIII of the
Bankruptcy Act, 19 Bus. LAw. 271 (1963).
3 It has been asserted, however, that Chapter XIII provides a far more
effective method of dealing with such problems than debt pooling
DEPT.

2

arrangements provided by private counseling services. See Kennedy,
Debt Pooling Arrangements vs. Chapter XIII Proceedings, 32 REF. J.

109 (1958).
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his income on his own. Often the lawyer will prorate the
debts for the client. In some cases the solution to the client's
problems calls for a refinancing of his obligations. A consolidation loan so that the client has only one creditor instead of many,
and also a lower total monthly payment may be the answer.
A disputed obligation which the lawyer is able to settle will in
some instances solve the problem.
Often, however, the solution to the problem has been to file a
petition in bankruptcy evidenced by the alarming increase in
bankruptcy proceedings in recent years. In the fiscal year ending
June 30, 1955, a total of 59,404 straight bankruptcy petitions were
filed in the United States; 305 of these petitions were filed in
Nebraska. 4 In fiscal 1964 this number had increased to 171,719
cases filed in the United States, 1,057 of which were filed in
Nebraska." It is important to note that 90.4% of these bankruptcy
proceedings were personal, as opposed to business proceedings'
It is submitted that the wage earner plan provided for by
Chapter XIIr of the Bankruptcy Act 7 is the most effective and
practical instrument available to stem this upward spiral. Before
getting into a detailed discussion of the mechanics of Chapter
XIII the following significant differences between a wage earner
proceeding and other bankruptcy actions should be noted: (1) a
petition filed in an ordinary bankruptcy proceeding seeks an
adjudication in bankruptcy, thereby discharging many of the debtor's financial obligations, 8 whereas a petition filed under Chapter
XIII acts as a stay of adjudication or of administration of the
estate under Chapters I to VII; 9 and contemplates continued payment of debts to the creditors by subjecting the earnings of the
debtor to the control of the Bankruptcy Court; (2) a petition in
ordinary bankruptcy may be involuntary, 10 whereas it must be
4 ADmIN. OFFIcE OF UNITED STATES CoURTs, TABLES OF BANKRUPTCY STATIsTICS for fiscal years ending June 30, 1955-64 [hereinafter cited as
BANKRUPTCY TABLES].
5

1964 BANKRUPTCY TABLES, Table F-2.

6 Calverley, Income Tax Refunds Due Wage Earners,39 REF.

J. 8 (1965).
The Bankruptcy Act, 52 Stat. 930-38, 11 U.S.C. §§ 601-86 (1964).
8 52 Stat. 868 (1938), as amended, 11 U.S.C. § 95(a), (b) (1964). Since
the primary purpose of this article is to set forth the detailed mechanics of Chapter XIII, in order to avoid confusion and misstatement, the
language employed in many instances will follow closely that of the
statute.
9 52 Stat. 898 (1938), 11 U.S.C. § 625 (1964).
7

10 52 Stat. 868 (1938),

as amended, 11 U.S.C. § 95(b) (1964).
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voluntary under Chapter XIII;11 and (3) the wages and earnings of
the debtor are subject to the control of the Bankruptcy Court
under Chapter XIII,1 2 whereas under an ordinary bankruptcy
only the property of the debtor is subject to court
proceeding
13
control.
In fiscal 1964 of the 171,719 petitions filed in the United States
27,292 of them were under Chapter XI, 14and of the 1,057 filed in
Nebraska only 59 were wage earner plans.
With these facts in mind it shall be the purpose of this article
to call attention to how Chapter XIII operates, its use, manner,
advantages, and disadvantages. An attendant purpose is to encourage its increased use in appropriate cases in Nebraska.
I.

WHO MAY FILE

To file a petition under Chapter XIH the debtor must be a
"wage earner." When Chapter XIII was originally adopted in 1938
its availability was limited to persons whose wages did not exceed
3600 dollars. 15 In 1950 this dollar limit was raised to 5,000 dollars. 16 To make the plan available to a larger number of people
all dollar limitations were eliminated in 1959 so that Chapter XIII
principal
presently defines a wage earner as "an individual whose
17
income is derived from wages, salary or commissions.'
A second requirement is that the debtor must either be insolvent or unable to pay his debts as they mature. 18 It is important to note that the wage earner need not be "insolvent" in the
ordinary bankruptcy sense' 9 in order to avail himself of the bene11 There is no provision for filing an involuntary petition under Chapter
XIIL
12 52 Stat. 931 (1938), 11 U.S.C. § 1011 (1964).
18 52 Stat. 906, 917 (1938), 11 U.S.C. §§ 711, 811 (1964).
14 1964 BANxRUPTCY TABLEs, Table F-2.
15 52 Stat. 930 (1938), as amended, 11 U.S.C. § 1006(8) (1964).
16 64 Stat. 1134 (1950), as amended, 11 U.S.C. § 1006(8) (1964).
17 73 Stat. 24 (1959), as amended, 11 U.S.C. § 1006(8) (1964). Note the
contrast of the definition of a wage earner in an orthodox bankruptcy
where the limitation upon earnings is $1500. 52 Stat. 842 (1938), 11
U.S.C. § 1(32) (1964).
18 52 Stat. 932 (1938), 11 U.S.C. § 1023 (1964).
19 52 Stat. 843 (1938), 11 U.S.C. § 1(19) (1964) provides that "[a] person shall be deemed insolvent within the provisions of this Act whenever the aggregate of his property, exclusive of any property which
he may have conveyed, transferred, concealed, removed, or permitted
to be concealed or removed, with intent to defraud, hinder, or delay
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fits of Chapter XIII. Even though he may have assets which,
taken at their fair valuation, exceed his liabilities, he may nevertheless file proceedings under Chapter XIII when he can show that
he has debts which he is unable to pay as they mature.20 When
the wage earner is solvent in the ordinary bankruptcy sense, in
that he has property and assets in addition to future earnings, the
court may require him to file a bond "to indemnify the estate
against loss thereto or diminution thereof during the period of
such stay."' 2 1 This protects the creditors while the Chapter XIII
proceedings are being determined.
If the debtor meets these requirements he may voluntarily
file his petition with the object in mind of effecting a plan for a
composition or an extension of time, or both, for the payment of
22
his debts out of his future earnings.
II.

WHERE PETITION IS FILED

Chapter XIII provides two possible situations under which
the wage earner may institute proceedings. Where a straight
bankruptcy proceeding is pending and the wage earner wishes to
commence Chapter XIIr proceedings, he must file a converter petition pursuant to section 621 in the court in which the bankruptcy
proceedings are pending. 23 Where no bankruptcy proceeding is
pending, the wage earner is directed to file an original petition
pursuant to section 622 "with the court which would have jurishis creditors, shall not at a fair valuation be sufficient in amount to
pay his debts."
20 52 Stat. 932 (1938), 11 U.S.C. § 1023 (1964). Liquidation of the debtor's
property is not contemplated under Chapter XIII; rather the future
earnings of the debtors are submitted to the supervision and control
of the court for the purpose of enforcing the plan. See 10 COLLIm,
BANKRUPTCY
24.01 (14th ed. 1965). The point of primary importance
in formulating a plan is that it is based on the future earnings and
wages of the debtor.
21 52 Stat. 932 (1938), 11 U.S.C. § 1026 (1964).
22 52 Stat. 930 (1938), 11 U.S.C. § 1006(6), (7) (1964).
The distinction
between a composition and an extension was clearly expressed in In
re Thompson, 51 F. Supp. 12, 14 (W.D. Va. 1943), where the court
stated: "[I]t is evident that the statute intended a distinction between
the terms 'composition' and 'extension'; and that the difference is between a proceeding wherein a debtor settles his indebtedness in an
agreed amount less than the amount owed and a proceeding wherein
he merely obtains an extension of time within which to pay in full."
28 52 Stat. 931 (1938), 11 U.S.C. § 1021 (1964).
Although the Act permits
a debtor to convert a straight bankruptcy to a Chapter XIII, in practice this is never done.
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diction of a petition for his adjudication in bankruptcy." 24
III. CONTENTS OF PETITION
In addition to the requirement that the petition must state the
occupation of the debtor and the name of his employer, 25 certain
allegations must be made in a wage earner's petition. The first
requirement is that the petitioner must allege his capacity to file

the petition; that is, that he is a "debtor" 26 and that his principal
income is derived from wages, salary, or commissions.2 7 Second,
an original petition should allege proper venue and that no bankruptcy proceeding is pending. 28 Since a converter petition is filed
where straight bankruptcy proceedings are already pending, it
need only allege the pendency of the bankruptcy in the court in
which the petition is being filed, and need allege no other facts
concerning venue. 29 The petitioner must also allege insolvency or
inability to pay his debts as they mature, whichever is appropriate. 30 Finally, there should be an allegation that the wage earner
or both, for
desires to effect a composition or an extension of time,
31
the payment of his debts out of his future earnings.
52 Stat. 931 (1938), 11 U.S.C. § 1022 (1964); Official Form No. 58. The
Supreme Court, pursuant to the authority vested in it by § 30 of the
Bankruptcy Act, has prescribed official forms, including an official
form for an original petition under § 622 of Chapter XIII. (Official
Form No. 58). No official form has been prescribed for a § 621 petition, but in this case, as well as in a § 622 case, Official Form No. 58
should be "observed and used, with such alterations as may be necessary to suit the circumstances of any particular case." General Order
No. 38.
General Orders are also promulgated by the Supreme Court pursuant to the authority vested in it by § 30 of the Bankruptcy Act, and
thus have the force of law.
25 Official Form No. 58.
26 52 Stat. 930 (1938), 11 U.S.C. § 1006(3) (1964).
These
27 52 Stat. 931 (1938), as amended, 11 U.S.C. § 1006(8) (1964).
facts should be alleged not only in an original petition, but also in a
converter petition since not all persons with capacity to become a
bankrupt fall within the chapter XIII definition of "debtor."
28 Chapter XIII does not require an original petition to state the facts
showing proper venue for the proceeding, but Official Form No. 58
does prescribe an allegation of those facts, and they must, therefore,
be set out in the petition.
29 See 10 COLLIER, BANKRUPTCY, 24.06 (14th ed. 1965).
30 52 Stat. 932 (1938), 11 U.S.C. § 1023 (1964).
31 Ibid. The plan of the debtor for a composition or extension does not
have to be set forth in the petition for relief under Chapter XI, but
if it is not it must be submitted by the debtor at the initial meeting
of creditors.
24
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A statement of the debtor's executory contracts, 32 and his
schedules and statement of affairs,3 3 if not previously filed, must
accompany the petition.3 4 These are not required to be a part of
the petition, but must be annexed to it and reference made to
them in the petition. 35 The nature of the statement of executory
contracts is not prescribed by the Act or the general orders, 36 but
it has been suggested that the statement should contain a summary
of the important features of the contract, such as the names of the
parties, the subject matter, terms, consideration, and the performance already rendered.3 7 Neither does any provision of Chapter XIII prescribe what the statement of affairs shall consist of.
Hence, section 624, which requires these statements of executory
contracts, necessarily incorporates the provisions of section 7 (a) 8,
938 dealing with those requirements. Section 7 (a) 8 provides that
the schedules shall consist of a schedule of the debtor's property
and a schedule, or list, of his creditors, including all persons asserting contingent, unliquidated, or disputed claims. The schedules
should also contain claims for the same exemptions as the debtor
would be entitled to under federal or state law if he were a bank.rupt.3 9 It should be noted, however, that the wage earner's
wages are not exempt as to court enforced deductions provided by
the plan. Section 7 (a) 9 does not itself specify the contents of a
statement of affairs, but authorizes the Supreme Court to prescribe
them, which it has done in Official Form No. 2. This includes
statements of the debtor's name and address, his occupation and
income, his bank accounts, and safe deposit boxes.
The court may grant an extension of time for filing a statement of the debtor's executory contracts if the following requirements are met:40 (1) the debtor must file a list of his creditors,
32

52 Stat. 932 (1938), as amended, 11 U.S.C. § 1024(1) (1964).

33 Ibid. A statement of the debtor's schedules must include an accurate

inventory of all of his property, real and personal. Official Form No.
58.
34 If a petition is filed pursuant to § 621, the converter section, it is
possible that the schedules and statement of affairs have already been
filed in the pending straight bankruptcy proceeding. If so, the petition should allege the fact and the date of filing.
35 Official Form No. 58.
36 See note 24, supra.

See 10 COLLI-R, op. cit. supra note 29, 24.06.
38 52 Stat. 847 (1938), 11 U.S.C. § 25(a) 9 (1964); 52 Stat. 847 (1952),
37

as amended, 11 U.S.C. § 25(a) 8 (1964).
39

52 Stat. 933 (1938), 11 U.S.C. § 1037 (1964).
(1952), as amended, 11 U.S.C. § 25(a) 8 (1964).

40

See 10 COLLERt, op. cit. supra note 29,

24.06.

See also 52 Stat. 847
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their home addresses and a summary of debtor's assets and liabilities with his petition; (2) he must make an application for the
extension; and (3) he must show cause why the extension is
needed. If granted, the extension may not exceed ten days and
a further extension may be granted only on an additional showing
of good cause. If the debtor does not file these statements or if
the court does not allow additional time to do so, the petition may
be dismissed, pursuant to section 666. 41 If a Chapter XIII petition
is dismissed and there is a pending bankruptcy proceeding in which
the debtor has not yet been adjudged a bankrupt, he is so adjudged, and the bankruptcy is proceeded with 42 as though no converter petition had ever been filed. 43 If the petition is an original
one under section 622 the debtor may be adjudged a bankrupt
with his consent whereupon the court orders straight bankruptcy
to proceed 44 in the same manner and with like effect as if a voluntary petition were filed.45 If the debtor
does not consent his wage
46
earner petition is simply dismissed.
Finally, if an original petition is filed it must be accompanied
by the payment to the clerk of the court of 15 dollars to be distributed, 10 dollars to the Treasury of the United States for deposit in
47
the Referees' Salary and Expense Fund and 5 dollars to the clerk.
The payment of this sum may be made in installments if the petitioner cannot obtain the funds with which to pay the filing fees
in full at the time of filing. 48 The payment of this sum does not
apply to converter petitions since the requisite fees have already
been paid in the pending straight bankruptcy action.
There is no requirement that the debtor submit his plan
when he files his petition, but by doing so it will be sent to the
creditors before the first meeting. 49 It has been suggested that to
41 52
42 52
43 52
44 52

Stat. 936
Stat. 936
Stat. 936
Stat. 936

(1938),
(1938),
(1938),
(1938),

as
11
11
11

amended, 11 U.S.C. § 1066 (1964).
U.S.C. § 1066(1) (1964).
U.S.C. § 1067(1) (1964).
U.S.C. § 1066(2) (1964).

45 52 Stat. 936 (1938),

11 U.S.C. § 1067(2) (1964).
Section 1068 provides that a debtor can be adjudged a bankrupt during the pendency of
a Chapter XIII proceeding only under §§ 666(1), (2), and 667(1).
46 52 Stat. 936 (1938), 11 U.S.C. § 1066(2) (1964).
47 52 Stat. 932 (1938), as amended, 11 U.S.C. § 1024(2) (1964).

48 See General Order No. 35 (4).
49 See note 31, supra. "Inthis district and I am certain in every other
district, even though the statute doesn't so require, the plan is invaria-

bly filed with the petition. It is not submitted at the first meeting of
creditors, although the debtor has a right to do so. Even though the
plan is filed with the petition, no copy of the plan is sent out with
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do so would promote the efficient operation of the chapter.

0

IV. EFFECT OF FILING
The filing of a Chapter XIII petition carries with it numerous
important consequences. First, it gives the court the same jurisdiction, powers, and duties that it possesses after an ordinary
bankruptcy adjudication, 51 which includes exclusive jurisdiction
of the debtor and his property, wherever located. In addition,
however, the court obtains jurisdiction of the debtor's earnings
and wages in the period during the filing of the petition and
confirmation of the plan. 52 Second, it gives the officers of the
court the same rights, duties, and powers, and gives the debtor
the same rights, privileges, and duties possessed after an adjudication in an ordinary bankruptcy proceeding. 53 Third, it gives creditors and all other persons the same rights, duties, and liabilities
with respect to the debtor's property that they would have after
54
an adjudication in an ordinary bankruptcy proceeding.
Still another consequence of filing a petition under Chapter
XIII is that all statutes of limitation affecting claims provable
under the Bankruptcy Act in respect to the commission of acts of
bankruptcy, the recovery of preferences, and the avoidance of
liens and transfers are suspended while a proceeding under this
chapter is pending and until it is finally dismissed.55

V. POWERS OF THE COURT AND REFEREE
Generally, courts of bankruptcy possess powers of both law
and equity. 56 With respect to wage earners' plans the court in
which the petition is filed is given "exclusive jurisdiction of the
debtor and his property wherever located, and of his earnings and
wages during the period of consummation of the plan.157 Juristhe notice. There is nothing in the Act to require that a copy of
the plan be sent; it may be that the Act is going to be amended in
this respect, although I personally feel there is no need for such an
amendment." Letter From Hon. Jerrold L. Strasheim, Referee in Bankruptcy, April 20, 1965.
50 See Woodbridge, Wage Earners' Plans in the Federal Courts, 26 MInN.
L. REv. 775 (1942).

51 52
52 52
53 52
54 52
55 52
56 52
57 52

Stat. 931
Stat. 931
Stat. 932
Stat. 933
Stat. 937
Stat. 842
Stat. 931

(1938),
(1938),
(1938),
(1938),
(1938),
(1938),
(1938),

11
11
11
11
11
as
11

U.S.C. § 1012 (1964).
U.S.C. § 1011 (1964).
U.S.C. § 1036 (1964).
U.S.C. § 1041 (1964).
U.S.C. § 1076 (1964).
amended, 11 U.S.C. § 11(a) (1964).
U.S.C. § 1011 (1964).
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diction, powers, and duties of the court are generally as if the
debtor were adjudicated bankrupt when the Chapter XIII petition were filed.58 The purpose of this section (section 612) is to
tie in the general bankruptcy provisions relating to such matters,
where not inconsistent with Chapter XIII.
Once the Chapter XIII petition is filed the clerk refers the
proceedings to a referee unless the judge directs otherwise, 59 thus
conferring upon the referee the general powers of the court.60
Perhaps the most important of these powers is the control of the
debtor's future earnings or wages.61 In addition, the referee possesses power to: (1) permit the rejection of executory contracts of
the debtor; 62 extend time as previously fixed; 63 (3) enjoin the
continuation of any suit; and (4) enjoin a proceeding to enforce a
lien upon the property of the debtor. 64 When these wide powers
are considered together it is clear that the receptiveness of the
referee towards a wage earner plan can do much to further or
restrict the popularity of the plan. 65 Indeed, it has been said
that it is essential in a Chapter XIII proceeding that the referee,
himself, take an active if not leading part in the formation of the
arrangements, and that he must exercise his authority and his
judgment to see that the parties do their best to fulfill their obligations under that arrangement. If this is not possible the referee
should see that the case is dismissed so that the parties may pursue
other remedies. 6
VI.

CONTENTS OF THE PLAN

Section 646 provides general guidelines for the contents of the
wage earner plan which the debtor is required to submit no later
than the initial meeting of the creditors. In accordance with this
section a plan:
Stat. 931 (1938), 11 U.S.C. § 1012 (1964).
59 52 Stat. 932 (1938), as amended, 11 U.S.C. § 1031 (1964).
60 Ibid.
61 52 Stat. 934 (1938), 11 U.S.C. § 1046(4) (1964).
58 52

62

52 Stat. 931 (1938), 11 U.S.C. § 1013(1) (1964) provides that the court

may "permit the rejection of executory contracts of the debtor, upon
notice to the parties to such contracts and to such other parties in
interest as the court may designate."
63 52 Stat. 931 (1938), 11 U.S.C. § 1013(2) (1964) provides that the court
may "extend upon cause shown any time which under this chapter
the court is required or permitted to fix for any purpose."
64 52 Stat. 931 (1938), 11 U.S.C. § 1014 (1964).
G5 See Comment, 45 AURQ. L. REv. 582, 584-85 (1962).
66 See Maulitz, Operations Under Chapter XIII, 27 REF. J. 68 (1953).
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(1) shall include provisions dealing with unsecured debts generally, upon any terms;
(2) may include provisions dealing with secured debts severally,
upon any terms;
(3) may provide for priority of payment during the period of
extension as between the secured and unsecured debts affected by the plan;
(4) shall include provisions for the submission of future earnings
or wages of the debtor to the supervision and control of the
court for the purpose of enforcing the plan;
(5) shall provide that the court may from time to time during the
period of extension increase or reduce the amount of any of
the installment payments provided by the plan, or extend
or shorten the time for any such payments, where it shall be
made to appear, after hearing upon such notice as the court
may designate, that the circumstances of the debtor so require;
(6) may include provisions for the rejection of executory contracts of the debtor; and
(7) may include any other appropriate provisions not inconsistent
with this chapter.67

It can be readily seen that provisions (1), (4), and (5) are mandatory while the remaining four are optional.
The first mandatory provision deals with unsecured debts
generally and on any terms. This means that a wage earner's
plan must: (1) encompass all and not less than all of his unsecured
debts, and (2) treat them generally, in one and only one class, as
a group and on an equal basis. All must be treated proratably
and alike.0 8 The second mandatory provision is that the debtor
must submit his future earnings to the control of the court. 69
The third mandatory provision is that the plan must give the
court the power to raise or lower the amount of any installment
payments. This provision can work to the benefit of either the
debtor or his creditors, depending on the particular facts and circumstances. If the debtor incurs unexpected sickness or job-layoff, he can apply to the court for a reduction in payments. If the
debtor's financial condition improves unexpectedly, his creditors
can use this provision to increase the installments provided for by
the plan. In both instances either the debtor or creditor must
petition the court for the relief desired. It has been properly
pointed out that this provision should not be construed to authorize
52 Stat. 934 (1938), 11 U.S.C. § 1046 (1964). See Appendix for a
Sample Plan.
68 See NADLER, THE LAw or DEBToR RELIEF § 511 (1954).
69 This requirement is one of several provisions indicating that the basic
concept of relief under Chapter XIII is that the settlement is to be
made primarily out of the future earnings or wages.
67
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any reduction or increase in the total amount paid to creditors
under the plan, but that its proper meaning is that the amount or
payments making up that total may
frequency of the installment
70
be increased or decreased.
Probably the most important optional provision in the plan is
clause (2) which deals with secured debts.71 The word "debts" is
defined to include all secured claims, 72 except claims secured by
estates in real property or chattels real.7 3 A plan, therefore, cannot deal with debts secured by estates in real property or by
chattels real, but can deal with debts otherwise secured. Chapter
XIII does not provide a special definition of "secured creditors"
so that the ordinary bankruptcy meaning is applicable.7 4 The
plan must be accepted by every secured creditor who is dealt with
75
by the plan.
Once secured creditors do accept the plan and consent to it
they must be dealt with "severally." This is not to say, however,
that the plan may not have common provisions for all secured
creditors. It means simply that two or more cannot be put in a
class and dealt with as a class, even if the facts of the case and the
terms of the plan for one secured creditor may be identical with
the terms provided in the plan for another. Finally, a secured
creditor cannot generally be compelled to accept
any proposal that
76
substantially modifies or alters his position.
The second permissive provision of the plan provides for priority of payment between secured and unsecured debts. Although
the plan cannot be confirmed unless accepted by all secured creditors dealt with by it, 77 only a majority, in number and amount of
unsecured creditors is required for confirmation. 8 Thus, two
70 See 10 COLLIER, op. cit. supra note 29, 28.06.
71 See Lee, Who is a Secured Creditor in Wage Earner Proceedings?, 38

REP. J. 44 (1964).
72 52 Stat. 930 (1938), 11 U.S.C. § 1006(4) (1964).
73 52 Stat. 930 (1938), 11 U.S.C. § 1006(1) (1964).
74 52 Stat. 840 (1938), 11 U.S.C. § 1(28) (1964) provides: "'Secured
creditor' shall include a creditor who has security for his debt upon
the property of the bankrupt of a nature to be assignable under this
title or who owns such a debt for which some endorser, surety, or
other person secondarily liable for the bankrupt has such security upon
the bankrupt's assets."
75 52 Stat. 934 (1938), 11 U.S.C. §§ 1051, 1052(1) (1964).
76 See In re Duncan, 33 F. Supp. 997 (E.D. Va. 1940). See also In re
Potts, 47 F. Supp. 990 (E.D. Ky. 1942).
77 52 Stat. 934 (1938), 11 U.S.C. §§ 1051, 1052(1) (1964).
78 52 Stat. 934 (1938), 11 U.S.C. § 1052(1)

(1964).
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difficulties with this provision are evident: (1) the principle difficulty is that a single nonassenting secured creditor may wreck the
plan; and (2) nonassenting unsecured creditors could urge that
the plan is not in the best interest of the creditors or is not
79
feasible.
The third optional provision permits a plan to include provisions for the rejection of executory contracts of the debtor. The
fourth and final permissive provision allows the plan to include
any other appropriate provisions not inconsistent with Chapter
XIII. This permits a wide variety of provisions whose nature
will depend upon the needs and desires of the particular wage
earner.80

VI. MEETING OF THE CREDITORS
After the judge has referred the Chapter XIII petition to the
referee, the referee must "promptly call a meeting of creditors,
upon at least ten days' notice by mail to the debtor and his
creditors." 8'
Although at this meeting either the judge or the
referee may preside, 2 it is invariably the referee. If the debtor
did not submit his plan with his petition he must do so at this
point.8 3 If he submitted it with his petition it may be sent out
with the notice to the creditors. At such meeting proofs of
claims are received and either allowed or disallowed, the debtor is
84
examined, and witnesses heard.
Once the claims are allowed and the plan is filed, the court
shall receive the written acceptances of creditors on the proposed
plan, which acceptances may be obtained by the debtor either
before or after the filing of the wage earner petition.8 ,
79
80

81

82
83
84
85

52 Stat. 935 (1938), as amended, 11 U.S.C. § 1056(a) (2) (1964).
E.g., the plan may provide that it shall terminate upon the happening
of some condition set out in the plan at which time the proceeding
must be dismissed pursuant to § 666, or it may provide for the assumption, settlement, or payment of any state or federal tax included in
§ 680, but it cannot, for instance, deal with a creditor whose debt is
secured by a lien on real estate.
52 Stat. 932 (1938), 11 U.S.C. § 1032 (1964). With respect to notice
requirements, § 1015 states: "Whenever notice is to be given under
this chapter, the court shall designate, if not otherwise specified hereunder, the time within which, the persons to whom, and the form and
manner in which the notice shall be given. Any notice to be given
under this chapter may be combined, whenever feasible, with any
other notice or notices under this chapter."
52 Stat. 932 (1938), 11 U.S.C. § 1033(1) (1964).
52 Stat. 932 (1938), as amended, 11 U.S.C. § 1033(2) (1964).
52 Stat. 932 (1938), 11 U.S.C. § 1033(1) (1964).
52 Stat. 932 (1938), 11 U.S.C. § 1033(3) (1964).
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VII.

CONFIRMATION

A. ACCEPTANCE BY ALL CREDITORS
If the plan, at the first meeting of the creditors, "has been
accepted in writing by all creditors affected thereby, 6 whether or
not their claims have been proved," it is mandatory that the
court confirm the plan,8 7 provided the following conditions are
met: (1) the deposit required by Chapter XI1118 and by the plan
if it so provides, 89 must have been made; 90 and (2) the court must
be satisfied that the plan and its acceptances are in good faith and
have not been procured by any means, promises, or acts forbidden
by the Bankruptcy Act.91 These conditions have been supplemented by General Order No. 41 which requires all creditors and
other persons who may have waived their right to share in the
distribution of the deposit or in payments under the plan to set out
in writing and under oath all agreements with the debtor, his
attorney, or other person with respect to such waiver. The debtor
is required to state by affidavit that he has not paid or promised
any consideration to any trustee, attorney, creditor, or any other
person in connection with the proceedings except as stated in his
affidavit or in the plan and that he has no knowledge of any such
payment or promise to any other party.92 Only after these conditions are fulfilled, where all creditors have accepted, must the
court confirm the plan.

B.

ACCEPTANCE BY LESs

Tm

ALL CREDITORS

The above does not mean, however, that if less than all the
creditors accept, the plan cannot be confirmed. If unanimous consent is not forthcoming the debtor may apply to the court for
confirmation of the plan 93 within the time fixed by the court for
52 Stat. 931 (1938), 11 U.S.C. § 1007

(1964), provides: "A creditor
shall be deemed to be 'affected' by a plan only if his interest shall be
materially and adversely affected thereby. In the event of controversy, the court shall, after hearing upon notice, summarily determine
whether any creditor is so affected."
87 52 Stat. 934 (1938), 11 U.S.C. § 1051 (1964).
88 52 Stat. 932 (1938), as amended, 11 U.S.C. §§ 1024(2), 1033(2) (1964).
89 52 Stat. 934 (1938), 11 U.S.C. § 1046(7) (1964) permits the plan to
require the deposit of money with the trustee.
90 52 Stat. 934 (1938), 11 U.S.C. § 1051 (1964).
80

91 Ibid.
92
93

See General Order No. 41. See Official Form No. 61 for the form of
an order confirming a plan where all affected creditors have accepted.
See Official Form No. 60.
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such confirmation 94 after, but only after (1) all secured creditors
dealt with by the plan have given their acceptance in writing;
(2) a majority in number and amount of all the unsecured creditors9" have given their acceptances in writing; and (3) after the
debtor has made the requisite deposits under the provisions of
the chapter and the plan.9 6 A hearing is then held, at which
97
time objections to confirmation may be made.
Before confirming the plan "the court shall require proof from
each creditor filing a claim that such claim is free from usury as
98
defined by the laws of the place where the debt was contracted.
As a final matter the court must be satisfied as to the existence of
the following four facts which are prerequisites to confirmation:
(1) all the provisions of Chapter XIII must have been complied
with;99 (2) the plan must be in the best interests of the creditors
and it must be feasible; 100 (3) the court must be satisfied that
the debtor has not been guilty of any act or failed to perform any
duty which would bar the discharge of a bankrupt; 10 and (4) the
proposal and its acceptance must have been made in good faith
and must not have been procured by any means, promises, or acts
forbidden by the Act, 10 2 although confirmation of the plan cannot
be refused for the sole reason that it preserves some interest of
the debtor. 103
94 52 Stat. 932 (1938), 11 U.S.C. § 1033(5) (1964); 52 Stat. 934 (1938), 11
U.S.C. § 1052 (1964).
95 52 Stat. 934 (1938), 11 U.S.C. § 1052(1)
(1964).
96 52 Stat. 932 (1938), as amended, 11 U.S.C. § 1033(2) (1964).
97 52 Stat. 932 (1938), 11 U.S.C. § 1033(5)
(1964). 52 Stat. 867 (1938),
11 U.S.C. § 94(a) (2) provides that creditors are entitled to ten days'
notice. Any order fixing the time for confirmation which affects the
claims of the United States must include notice of not less than ten
days to the Secretary of the Treasury. See 52 Stat. 937 (1938), as
amended, 11 U.S.C. § 1078 (1964).
98
99

100

52 Stat. 935 (1938), 11 U.S.C. § 1056(b) (1964).
52 Stat. 935 (1938), as amended, 11 U.S.C. § 1056(a) (1) (1964). For
example, if the court finds that some of the plan's mandatory provi-

sions have not been complied with, or if the plan attempts to deal with
a creditor secured by an estate in real property, the plan cannot be
confirmed.
52 Stat. 935 (1938), as amended, 11 U.S.C. § 1056(a) (2) (1964).

101 52 Stat. 935 (1938), as amended, 11 U.S.C. § 1056(a) (3) (1964).
102 52 Stat. 935 (1938), as amended, 11 U.S.C. § 1056(a) (4) (1964).
105 Ibid. The determination of these four requirements lies in the discre-

tion of the court and the decision will not be disturbed on appeal
unless this discretion has been abused. See In re Pilsener Brewing Co.,
79 F.2d 63 (9th Cir. 1935); In re Youtie, 44 F.2d 56 (3d Cir. 1930).
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If the court finds that one or more of these requirements have
not been met, the plan cannot be confirmed and the proceedings
must be dismissed. 10 4 But once the court is satisfied that the four
must be confirmed upon the filing
facts exist in a case, the 10plan
5
of the requisite affidavits.
C.

EFFECT OF CONFIRMATION

When the plan is confirmed, it becomes binding upon the
debtor and upon all his creditors, 10 6 and the order of confirmation
is as conclusive upon the rights and interests of the parties as any
other judgment.'0 7 This simply means that the plan is not subject
to attack, even by nonassenting unsecured creditors. During the
period when the plan is in operation, the court retains exclusive
jurisdiction'08 over the debtor and his property. 0 9 The court also
has supervision and control over any agreement or arrangement
provided for in the plan in respect to the debtor's future earnings." 0 In addition, the court may issue orders as are required to
effectuate the provisions of the plan, including orders to the
debtor's employer."'
D. DISCHARGE IN STRAIGHT BANKRUPTCY WIM

PRIOR SIX-YEAR

PERIOD

Section 14c(5) provides for the discharge of the bankrupt
unless he has been discharged in a proceeding under the Act within
the six years prior to the date of the filing of the petition in
bankruptcy." 2 The debtor who finds himself hopelessly in debt
within such a six year period is often advised by his lawyer to file

a wage earner plan under Chapter XIII." 3 This practice was upheld in In the Matter of Holmes,114 which held the bar of section
14c (5) was not intended to apply to those seeking extensions under
5
Chapter XIII. Also, the case of In the Matter of Sharp,"1
held
104 52 Stat. 936 (1938), as amended, 11 U.S.C. § 1066 (1964).
105 See General Order No. 41.
106 52 Stat. 935 (1938), 11 U.S.C. § 1057 (1964).
107

See In re Koncus, 123 F.2d 92 (7th Cir. 1941).

108 52 Stat. 935 (1938), 11 U.S.C. § 1058(1) (1964).
109 52 Stat. 931 (1938), 11 U.S.C. § 1011 (1964).

110 52 Stat. 935 (1938), 11 U.S.C. § 1058(1) (1964).
111 52 Stat. 935 (1938), 11 U.S.C. § 1058(2) (1964).
112 52 Stat. 850 (1938), as amended, 11 U.S.C. § 32(c) 5 (1964).
113 See Rodkey, A Need for More Wage Earner Plans in Non-Business
Bankruptcy Cases in Illinois, 53 ILL. B.J. 324, 330 (1964).
114 309 F.2d 748 (10th Cir. 1962).
115 205 F. Supp. 786 (W.D. Mo. 1962).

134

NEBRASKA LAW REVIEW-VOL. 45, NO. 1 (1966)

that since this provision is inconsistent and in conflict with Chapter XIII it does not prevent a debtor from obtaining relief under a
wage earner plan. Again, in Edins v. Helzberg's Diamond Shops,
Inc.,116 it was held that section 14c (5) should not be construed to
bar a wage earner plan under Chapter XIII in which the debtor
seeks to pay his debts, not to discharge them.
However, the most recent case on the subject is contrary to
the above. In Perry v. Commerce Loan Co.,1 1"7 the Sixth Circuit
Court of Appeals held that confirmation of a wage earner's extension plan sought under Chapter XIII was precluded under section
14c (5) by the wage earner's discharge in bankruptcy within the
prior six year period. In so holding the court stated that "[t]he
fact that a Wage Earner Plan seeking an extension of time to pay
the indebtedness was involved, instead of another ordinary bankruptcy 8case, was immaterial. The statutory bar existed in either
case.""U
If the Perry case is followed, lawyers, serving the best interests of their debtor-clients, will file a Chapter XIII proceeding
first, and if it is not successful, convert it into a straight bankruptcy. The practice of filing a straight bankruptcy, followed by
a Chapter XIII, will have to be abandoned."19
VIII. ALTERATION OR MODIFICATION OF PLAN
Alterations or modifications of the plan "may be proposed in
writing by a debtor, with leave of the court, at any time before the
plan is confirmed." 2 0 The changes, if assented to in writing by
the creditors affected, are apparently considered as part of the
original plan proposed for confirmation. If the modifications are
not so accepted, proceedings must be instituted pursuant to section
654 which provides:
116 315 F.2d 223 (10th Cir. 1963).
117 340 F.2d 588

118 Id. at 589.

(6th Cir. 1965).
Accord, In the Matter of Schlageter, 319 F.2d 821 (3d Cir.

1963); In the Matter of Fontan, 227 F. Supp. 973 (S.D. Miss. 1964);

In the Matter of Nicholson, 224 F. Supp. 773 (D. Ore. 1963); In the
Matter of Bingham, 190 F. Supp. 219 (D. Kan. 1960), affd, 297 F.2d
341 (10th Cir. 1960). The most recent case on this subject in the
seventh circuit concerned a wage earner's plan of arrangement under
Chapter XI. Here it was also held that a debtor would not be granted
relief where he had been granted a discharge in straight bankruptcy
within six years of the date of confirmation of a plan under Chapter
XI. See In re Jensen, 200 F.2d 58 (7th Cir. 1952).
119 See Rodkey, supra note 113, at 331.
120 52 Stat. 934 (1938), 11 U.S.C. § 1053 (1964).
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Unless the court finds that the proposed alteration or modification
does not materially and adversely affect the interest of any creditor
who has not in writing assented thereto, the court shall adjourn
the meeting or, if closed, reopen the meeting, and may enter an
order that any creditor who accepted the plan and who fails to file
with the court within such reasonable time as shall be fixed in the
order a rejection of the altered or modified plan, shall be deemed
to have accepted the alterations or modifications and the plan so
altered or modified, unless the previous acceptance provides otherwise.121
It is further provided that at least ten days' notice of the
adjourned or reopened meeting, together with a copy of the proposed modification or alteration and of the above order, if entered,
22
must be given to the creditors and other parties in interest.
In addition, the court can reduce or increase the debtor's
payment obligations under the plan, upon hearing and for cause,
after it is in operation. 2 3 It may also discharge him from his
debts after three years, where failure to consummate the plan was
24
beyond his control.
Once the plan is confirmed it seems that it can be defeated
for only two reasons: (1) it can be dismissed for the debtor's default in honoring the terms of his plan; 125 or (2) if the debtor has
been guilty of, or has participated in fraud before confirmation, the
court may set aside the confirmation and adjudge the debtor a
bankrupt and direct that straight bankruptcy be instituted. 126 The
same is true where the debtor has knowledge of fraud and has
failed to inform the court of it.' 2 7 If the debtor is not personally
involved in the fraud the court may: (1) set aside the confirmation and reinstate the Chapter XIII proceedings, and may hear and
determine applications and modifications of the plan for the sole
purpose of correcting the fraud;128 or (2) alter or modify the plan
itself in order to correct the fraud. 29 If the court chooses to alter
or modify the plan it may not materially modify it

126

52 Stat. 934 (1938), 11 U.S.C. § 1054 (1964).
52 Stat. 935 (1938), 11 U.S.C. § 1055 (1964). 'Parties in interest" is
not defined but would presumably include all creditors.
52 Stat. 934 (1938), 11 U.S.C. § 1046(5) (1964).
52 Stat. 936 (1938), as amended, 11 U.S.C. § 1061 (1964).
See also
text accompanying notes 112-19, supra.
52 Stat. 936 (1938), as amended, 11 U.S.C. § 1066 (1964).
52 Stat. 937 (1938), 11 U.S.C. § 1071(1) (1964).

127

Ibid.

128

52 Stat. 937 (1938), 11 U.S.C. § 1071(2) (1964).
52 Stat. 937 (1938), 11 U.S.C. § 1071(3) (1964).

121
122

123
124

125

129
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adversely to the interests of any party who did not participate
in the fraud and who does not consent to such modification or alteration, or to the prejudice of any innocent person who, for value,
subsequent to the confirmation, acquired rights in reliance upon
it.130

IX. THE TRUSTEE
The trustee is appointed by the court after the plan has been
accepted by the requisite number of creditors' 31 "to receive and
distribute, subject to the control of the court, all moneys to be paid
under the plan ....,,132 Upon appointment the court shall require
such trustee to give bond of such amount and with such surety as
the court shall fix and approve. 3 3
There is a split of opinion with respect to the functions and
duties of a trustee under Chapter XIII. On the one hand it has
been asserted that such a trustee should not be confused with
trustees in other proceedings under the Act because (1) he is appointed by the court; (2) the creditors have no voice in his selec34
tion; and (3) his main function is to act as a distributing agent.1
On the other hand it has been said that the trustee is not a mere
passive officer, entitled simply to sit and wait for the debtor to
pay in, and then pass the money on after pocketing the fees the
court allows him to retain. 18 5 Instead, he should be active in
seeing that the money is paid in, to procure orders to compel payment, and, in short, do whatever the normal good business man
would do under like circumstances if the debts involved were due
him; and be prompt to make the payments required by the plan. 86
It is submitted that the latter approach is the more sound one and
that in many cases the success of a plan may well depend upon
the conduct and attitude of the trustee.
The authorities are in general agreement that a standing
trustee be appointed in an industrial area. 1 37 Numerous advan130

Ibid.

131 It has been suggested that the trustee be appointed earlier if the plan
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calls for an immediate deposit of money with the trustee. See Woodbridge, Wage Earners' Plans in Federal Courts, 26 MNNx. L. REv. 775,
784-85 (1942).
52 Stat. 932 (1938), 11 U.S.C. § 1033(4) (1964).

'33 Ibid.
184 See NADLER, op. cit. supra note 68, § 539.
'35 Hilliard & Hurt, Wage Earner Plans Under

ruptcy Act, 19 Bus. LAW. 271, 288 (1963).
186 Ibid.
'87 See NADLER, op. cit. supra note 68, at § 472.

Chapter XIII of the Bank-
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tages of a standing trustee in Chapter XIII cases have been
pointed out:188 (1) it simplifies the procedure; 139 (2) it results in
the adoption of more efficient methods; 140 and (3) it results in a
closer working relationship with the referee's office. 1 41.
One of the duties of the trustee is to "receive and distribute"
the moneys "subject to the control of the court."'1 42 With respect
to receiving money paid in by the debtor under the plan, three
methods of payment have been recognized: 143 (1) the debtor may
make the payments himself, which might eventually lead to failure
to make such payments; (2) the employer may send the debtor's
entire wages to the trustee, who then deducts the payment and
turns over the remainder to the debtor, which method appreciably
increases the trustee's book-keeping burden; or (3) the employer
himself may make the deductions and send them to the trustee, the
balance being paid directly to the debtor. This increases the likelihood that payments will be made and reduces the amount of
book-keeping required of the trustee; yet at the same time it does
not usually involve any substantial difficulty or expense to the
employer since many large book-keeping systems are already
designed to handle a wide variety of pay-roll deductions. Because
of the foregoing reasons, the third method seems the most favor138
139

140

141

See Maulitz, Operations Under Chapter XIII, 27 REF. J. 68 (1953).
Id. at 68: 'Tirst, from the standpoint of all concerned it is more simple. Creditors and their attorneys have a single office to consult on
the status of their various claims, bearing in mind that many creditors
having large credit businesses may have claims in a large number
of wage earner cases."
Id. at 68: "Secondly, with a single trustee more efficient methods can
be adopted. This results not only in lower expenses, but a much
greater 'workability' of the cases. One employer making wage deductions may send our trustee a single check for as much as $64,000.00
representing deductions for one month from the wages of perhaps
2,000 or 2,500 employees. Imagine the added work to employers if so
many deductions had to be separated and sent to 10, 25, 50, or more,
different trustees."

Id. at 68: "With a single trustee, a closer working relationship to the

referee's office becomes possible. Decisions of policy by the referee
may be promptly put into effect by the trustee. Physical proximity
of the trustee's office to the referee's office may be easily arranged for
quick interchange of information in the files and records of each, and
for the prompt transmittal of orders, checks to be countersigned, and
other papers. A multiplicity of conferences and mailings may be
avoided."
142 52 Stat. 932 (1938), 11 U.S.C. § 1033(4) (1964).
143 See Bundschu, Administration of Wage Earners' Plan in the Bankruptcy Court, 18 REF. J. 55 (1944).
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1 44

able.

Before there can be any distribution of payments to the creditors the expenses specified in section 659 must be paid in full by the
debtor. 145 After these expenses have been met the trustee may
proceed to distribute payments to the creditors, according to the
provisions of the plan. 146 Chapter XIII does not specify the creditors to whom such distribution shall be made, but it has been
suggested that all unsecured creditors and such secured creditors
as were dealt with by the plan 147 are entitled to participate, subject to whatever necessity there may be for the creditors to file
148
proofs of claim and obtain their allowance.
The requirement that proof of claims must be submitted at
the creditors meeting prior to confirmation is sound since otherwise the court would not have the amount before it for consideration when deciding whether or not the plan should be confirmed.
If the claim which is scheduled is unliquidated or in dispute, then
149
proof of claim must be filed and allowed in order to participate,
and all claims which are allowed, whether scheduled or not, participate in the distribution. 150 Presumably the listing of secured
creditors in the plan is sufficient to entitle them to participate
without filing proof of claim and obtaining their allowance, 151
and if the plan provides for priority of payment as between secured and unsecured debts,152 the trustee must observe this pri144

It has been pointed out that in Birmingham, Alabama, the court has
been very successful in securing employer cooperation in this respect.
See Maulitz, supra note 138, at 69. However, should the court be met
with employer resistance it has the power to "issue such orders as
may be requisite to effectuate the provisions of the plan, including
orders to any employer of the debtor," so that such employer could
be forced to cooperate. See 52 Stat. 935 (1938), 11 U.S.C. § 1058(2)
(1964).
52 Stat. 935 (1938), as amended, 11 U.S.C. § 1059 (1964).

145
146 Ibid.
147 52 Stat. 934 (1938), 11
148 See 10 COLLIER, op. cit.

U.S.C. § 1046(1), (2) (1964).
supra note 29, 29.09. See also Parker, Distri-

bution to Creditors in Wage Earners' Plans-Must Proof of Claim be

149

Filed?, 19 REF. J.123 (1945). But see Woodbridge, supra note 131.
See In re Everick Art. Corp., 39 F.2d 765 (2d Cir. 1930).

150 See In re Mirsky & Co., 32 F.2d 676 (2d Cir. 1929).

This case was

decided under former § 12 which is controlling with respect to filing
proof of claims since it was like Chapter XIH in that it did not
specify the creditors to whom distribution was to be made after
confirmation.
151 See 10 COLLIER, op. cit. supra note 29, 29.09.
152 52 Stat. 934 (1938), 11 U.S.C. § 1046(3) (1964).
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58
ority when making distribution to creditors.

X. DISCHARGE
Chapter XIII provides two methods by which a debtor may
be discharged. The first is that where the debtor has complied
with all the provisions of the plan, has completed all payments
called for by it, and has avoided the dangers leading to dismissal
of the proceeding, the court must enter an order discharging him
from all debts and liabilities provided for by the plan including
all unsecured debts and all secured debts dealt with. 4 This,
however, is subject to one exception. Debts which are not dischargeable under section 17 of the Act' 55 are not discharged here
if the creditors holding such debts have not accepted the plan. 56
However, if these creditors have accepted the plan the debtor is
discharged as to those debts as well.
The debtor may also be discharged under certain conditions
even though he has not completed his payments under the plan.
If, at the end of three years after the confirmation of the plan, the
court is satisfied that the debtor's failure to complete his payments was "due to circumstances for which he could not be justly
57
held accountable," the court may enter an order discharging him.1
Upon consummation of the plan by either method described
above, the court enters a final decree "discharging the trustee,
closing the estate and making such provision, by way of injunc-

15 See 10 COLLIERm, op. cit. supra note 29, f 29.09.
154

52 Stat. 935 (1938), as amended, 11 U.S.C. § 1060 (1964).

155 52 Stat. 851 (1938), as amended, 11 U.S.C. § 35 (1964).

156 52 Stat. 935 (1938), as amended, 11 U.S.C. § 1060 (1964).
157 52 Stat. 936 (1938), as amended, 11 U.S.C. § 1061 (1964).
Whether
the failure to complete payments under the plan is due to circumstances for which the debtor cannot be justly held accountable, necessarily depends on the particular facts of each case. Loss of employment through illness or other cause beyond the debtor's control would
constitute the requisite circumstances. But even where the requisite
circumstances exist, the granting of the order is discretionary with the
court. See 10 COLLIER, op. cit. supra note 29, 29.11.
While this section provides for an application for discharge at the
end of three years after the confirmation, that does not mean that a
plan cannot provide for payments to be made over a longer period. If
such a plan is devised the debtor's application for discharge cannot
properly be made until the time for completion of payments has
expired pursuant to its terms, even though that time may be more
than three years from the date of confirmation.
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tion' 58 or otherwise, as may be equitable."'159
XI. ADVANTAGES
The initial advantage of filing a wage earner plan rather than
a straight bankruptcy is, of course, that it enables the debtor to
pay his debts thus avoiding the "stigma" of bankruptcy. In
other words, the following problems inherent in a straight bankruptcy proceeding have been said to be avoided: 160 (1) inability
to obtain credit; (2) failure to realize some types of future employment opportunities because of the employers' concern with their
employees' ability to handle their personal affairs, including family
finances; (3) continuing embarrassment to the family and relatives
of the bankrupt since many look upon bankruptcy as a failure to
live up to moral obligations; (4) neighbors, friends, and fellow
employees may look upon the action as a blot on the character of
the debtor; and (5) there is likely to be a loss of self respect.
Still another problem in filing straight bankruptcy is that some
obligations may not be dischargeable and so despite the proceedings the bankrupt may be surprised by a future legal action on
debts that he thought would be wiped out by bankruptcy. 161 In
addition, it is said that the use of Chapter XIII stimulates the
morale of employees and their ability to concentrate on their employment, while at the same time protecting employers from the
burdens of garnishments and collection calls without the necessity of the employees resorting
to extreme and desperate straight
16 2
bankruptcy proceedings.
The following advantages of Chapter XIII have been said to
inure to the debtor: 168 (1) opportunity for aid and advice from
the bankruptcy court and its staff; (2) protection from repossessions and garnishment actions by the use of the injunctive power
of the bankruptcy court; (3) satisfaction of the debtor's desire to
more fully regard his moral obligation; and (4) a liberal education
in the matter of budgeting, and, generally, in the matter of family
finance management.
158 Thus, the final decree may supplement the discharge provisions of §§
1060 and 1061 by enjoining suits based upon debts discharged pursuant
to those sections.
159 52 Stat. 936 (1938), 11 U.S.C. § 1062 (1964).
160 See Hilliard & Hurt, supra note 135, at 274.
161 Ibid.
162 Ibid.
168 See Riley, Chapter XIIIs in the Madison Bankruptcy Court, 37 REF. J.
55, 56 (1963).
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With respect to the creditors it must, of course, be conceded
that an installment payment plan is slower than a single payment, but it must at the same time be understood that full payment is almost always impossible in straight bankruptcy proceedings. In addition, creditors have found it quite impossible to collect due to interposed garnishment proceedings and other processes,
and practices. 6 4 Most debts are contracted on an installment
basis anyway so that such a method of payment under Chapter
XIII is really nothing new. The real advantage of Chapter XIII
to creditors is that they are paid.
In the areas in which the use of Chapter XIII is widespread, the
creditors are getting nearly 100% of their accounts; whereas in
straight bankruptcy. proceedings throughout the whole country
less than 10% of the cases produce anything at all for the creditors,
and even in those cases only small dividends are paid. 65
This is solid evidence of the benefits and advantages to creditors
in a well processed Chapter XIII proceeding.
It has been suggested that there are numerous advantages to
not only the debtors and creditors involved, but also to the attorneys who initiate the proceedings and the public as well. 66 With
respect to the attorneys the following advantages are said to be
67
apparent: (1) assistance in working out of the debtor's plan;
(2) the soundness and character of relief and protection obtainable by him for his client; (3) relief from the task of continuously
advising his client throughout the pendence of the proceeding; 68
(4) collection of his fees by the bankruptcy court; and (5) aid in
the initiation of the proceeding and throughout its pendency, if
desired.
When people pay their debts it is not only beneficial to their
creditors, but it also has a significant effect upon the public
economy. For example, in all straight bankruptcy cases in fiscal
164

See Hilliard & Hurt, supra note 135, at 273.

165 Ibid.
166 See Riley, supra note 163.

For example, the Referee in Cleveland, Ohio provides sample plans for
any attorney who wants them. A copy of the sample plan is included
as an appendix to this article.
168 This is probably not a valid statement and at least one writer has
asserted that in order to maintain the essentially voluntary philosophy
of Chapter XHI it is necessary for the attorney-client relationship to
continue beyond the confirmation. Under this "client-centered" approach it was suggested that a more widespread use of the wage
earner plan could help overcome the problems of straight bankruptcies.
See Groupe, The Wage EarnerPlan and the Debtor's Attorney, 37 REr.
J. 14 (1963).
167
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1964 only 53,198,772 dollars were distributed to creditors whose
total claims were 1,691,670,900 dollars. 169 Thus the unbelievable
amount of 1,638,472,128 dollars were left unpaid, but discharged.
The figures for Nebraska show that in 1964, 277,124 dollars were
paid to creditors whose claims totaled 8,805,731 dollars, leaving the
staggering sum of 8,528,607 dollars unpaid but discharged. 1'70 While
it is true that some of these debts are not dischargeable, still,
when these somewhat astronomical figures are carefully considered
it is clear that any plan which would allow a large portion of
debts now discharged to be paid would indeed have a welcome
effect upon the economy of both the country and the state. The
wage earner plan is such a plan. In fiscal 1964 a total of
12,155,506 dollars was paid out under Chapter XIII.1'7
This involved only 8,413 cases.' 7 2 In Nebraska, in only nine cases a total
17 3
of 10,552 dollars was paid to creditors under Chapter XIII; '
otherwise stated, more than 1000 dollars were paid per arrangement completed in Nebraska under Chapter XIII in fiscal 1964.
This is in sharp contrast to the average of approximately 130
74
dollars per case paid under straight bankruptcy proceedings.'
It is clear that we are not dealing with trifling sums when we compare Chapter XIII and straight bankruptcy results.
Still another advantage of Chapter XIII is that it is flexible
so as to meet the individual debtor's needs. An attempt is made
to strike a balance between the ability of the wage earner to pay,
the amount of his debt, and the nature of the various debts in
their relative claims upon the payments to be made in an effort to
arrive at an arrangement that will appeal to all parties as fair.'7 5
XII.

DISADVANTAGES

In view of the many advantages inherent in the Chapter
XIII proceeding the obvious question is, why is it so rarely used?
Probably the chief reason for its lack of use is the fact that the
debtor and the bar are generally unaware of its existence, or, at
169
170

1963 BANKRUPTCY
Ibid.

171

1963

172

Ibid.

TABLES,

BANKRUPTCY TABLES,

Tables F-6, -9, -10.
Table F-11.

Ibid.
174 The $80,114 paid to creditors involved 630 cases.
See BANMauPTCY
TABLES, supra note 169.
175 See Maulitz, supra note 138. See also 52 Stat. 934 (1938), 11 U.S.C.
173

§ 1046(3) (1964).
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least, are unfamiliar with its provisions. 7 6 Another reason advanced for not using Chapter XIII is that the proceedings are
often too complicated and expensive. However, it has been suggested that the use of standardized and simplified forms and proedures would minimize both the cost and the complications. 77
In addition, attorney specialization and the appointment of a single
trustee in an industrial area are suggested as essentials for the
efficient and economical handling of Chapter XIII cases. 78
Many lawyers and judges ask: "Why not take straight bankruptcy? Why not wipe all the debts out and start over? Why go
through an agonizing three year period of scrimping and saving
when it can be done so easily under a straight bankruptcy proceeding?"' 79 Theoretically, this might be all right, for usually the
debtor has no property other than that which would be exempt to
him, but most of his property is covered by one type of lien or
another. This means that he has a choice of either paying the
indebtedness to retain the property, or have his household goods
taken requiring him to start from scratch. In other words straight
bankruptcy does not relieve this type of an individual from the
payment of his indebtedness. The requirement of saving cash for
attorneys fees and costs is almost impossible for him. A more
important reason for not taking straight bankruptcy is that the
debtor wants to pay his debts.
One writer maintains that the vast majority of debtors do not
wish to pay their bills, that all debts are just ones, and finally, the
argument that Chapter XIII has a favorable impact on the national economy is "absolute nonsense." 80 The majority of writers, however, are in disagreement with these views.' 8 '
XIIL CONCLUSION
One of the major reasons forcing a debtor to file bankruptcy is
the fact that, although he makes enough money to live modestly,
he is unable to budget his money and has a habit of spending
beyond his means. He thinks only in terms of the initial paySee Nadler, Relief for the Wage Earners: A New Way to Pay Old
Debts, 60 Com. L.J. 33 (1955).
177 See Comment, 64 W. VA. L. REv. 217, 218 (1962).
178 See Maulitz, supra note 138.
'79 See Rice, The Trustee Under Chapter XIII, 30 REF. J. 102 (1956).
180 See Walker, Is Chapter XIII a Milestone on the Path to the Welfare
178

State?, 33 REF. J. 7, 8 (1959).
181 See Allgood, Chapter XIII-Referee Allgood of Alabama Replies to
Referee Walker, 33 REP. J. 51 (1959).
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ment, not giving appropriate thought and attention to how much
the transaction will cost him in terms of total price, including
interest and carrying charges. He is too often a compulsive
buyer, an easy prey for the aggressive salesman, and needs to
182
learn to discipline his buying habits.
Straight bankruptcy does not solve the problems of such an
individual. He spends only a few hours in the lawyer's office
and even less time before the referee in bankruptcy. Although
both remind him to stay out of debt in the future these brief encounters do little to change his habits. For such an individual, a
wage earner plan with its attendant discipline in budgeting might
well be the answer to his problems. While Chapter XIII has
many advantages the rehabilitation of the debtor is the prime
objective in all appropriate cases.183
There is no reason why Chapter XIIr should not be used
more often in Nebraska. It has worked where it has been used.
Its greatest employment has been in the following eight states in
which the ratio of Chapter XIII cases to total bankruptcy cases
over the period 1957-62 has been as follows:1 84 Missouri (12.3%),
Iowa (16.6%), Georgia (34.4%), Maine (49.4%), Tennessee (47.9%),
Kansas (51.2%), Arkansas (54.1%), and Alabama (83.1%). Comparable figures for Nebraska show a meager 5.3% ratio of Chapter
XIII cases to total bankruptcy filing over the same period.8 5
It is submitted, therefore, that Chapter XIII presents a workable plan whereby all who participate in it will benefit thereby.
It is essentially a rehabilitation device and the unfortunate debtors,
who seek to pay their debts rather than having them discharged
in straight bankruptcy, require the conscientious attention of their
attorneys, the referee, and the trustee to that end.
Donald H. Bowman '66

See Rodkey, A Need for More Wage Earner Plans in Non-Business
Bankruptcy Cases in Illinois, 53 ILL. B.J. 324, 330 (1964).
183 See McDuffee, The Wage Earner's Plan in Practice, 15 VAND. L. REv.
173 (1961).
184 1962-64 B imupTcy TABLEs, Table F-2.
185 Ibid.
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APPENDIX
Sample Chapter XIII Plan
IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF OHIO

DIVISION
In the Matter of:
Debtor

)
)
)
)

In Proceedings Under
Chapter XIII
No.
PLAN

day of
At Cleveland, in said District, on the
the above-named Debtor, proposes
19
,
the following Plan:

ARTICLE I
PROVISION DEALING WITH PAYMENT AND DISTRIBUTION
A. The Debtor shall pay out of his future earnings or wages the sum
commencing
) each
Dollars ($
of
with the first payday following confirmation of this Plan. Said installments shall be made by the Debtor's employer pursuant to order of Court
and paid to the Trustee who will distribute quarterly all monies to be
paid under the Plan.
B. From the monies paid to the Trustee, there shall be made: (1)
The payment of administrative costs and expenses as required by Section
659 of the Bankruptcy Act, (2) payment to secured creditors as set forth
below; and (3) the balance shall be paid pro-rata to unsecured creditors.
C. The Debtor shall during the pendency of this action, and until
each
confirmation of this Plan, deposit the sum of $
with his attorney, which funds are to be deposited with the Trustee upon
his appointment, same to be distributed pursuant to this plan, or upon
failure of confirmation, to be returned to Debtor less Court costs incurred
by reason of these proceedings.
ARTICLE II
PROVISIONS DEALING WITH SECURED DEBTS
The holders of secured claims, pursuant to Exhibit "A" attached hereto
and made a part hereof, will be paid amounts as indicated on said Exhibit.
ARTICLE III
PROVISIONS DEALING WITH UNSECURED DEBTS
The unsecured debts shall be paid in full, but the time of payment
shall be extended and creditors paid pro-rata pursuant to the provisions of
this Plan.
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ARTICLE IV
PROVISIONS FOR PRIORITY OF PAYMENT

There shall be no priority of payment during the period of extension
as between the secured and unsecured debts affected by the Plan unless
otherwise provided.

ARTICLE V
PROVISION FOR SUBMISSION OF FUTURE EARNINGS OR WAGES
The future earnings and wages of the Debtor are submitted to the
supervision and control of the Court for the purpose of enforcing the Plan.

ARTICLE VI
PROVISIONS FOR INCREASING OR REDUCING INSTALLMENT
PAYMENTS, OR EXTENDING OR SHORTENING THE TIME
THEREFOR
The Court may from time to time during the period of extension,
increase or reduce the amount of any of the installment payments provided by the Plan, or extend or shorten the time for any such payments,
where it shall be made to appear, after hearing upon such notice as the
Court may designate, that the circumstances of the Debtor may warrant
or require.

ARTICLE VII
PROVISIONS FOR THE REJECTION OF EXECUTORY CONTRACT
The Debtor rejects the executory contracts pursuant to Exhibit 'B"
attached hereto and made a part hereof. The Collateral subject to security
interest thereby to be ordered sold and the Court to determine the amount
of deficiency, debt, claim or damage due creditors, being rejectees of said
Executory contract, with payment to be made thereon, pursuant to provisions dealing with unsecured debts.
ARTICLE VIII
GENERAL PROVISIONS
A. The Debtor is to pay the Trustee his
income tax
refund, undetermined at this time, for distribution to creditors.
B. The Debtor agrees during the pendency of the Plan to pay to the
Trustee any future tax refunds, if any, for distribution to creditors.
C. The Debtor agrees during the pendency of the Plan to pay to the
Trustee __
% of all overtime pay he receives for distribution to
creditors.
D. The Debtor agrees, during the pendency of the Plan, not to borrow
money or purchase goods or merchandise in excess of One Hundred Dollars
($100.00) in total and that all debts incurred subsequent to date of filing
hereof shall not participate in this Plan.
DEBTOR
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EXHIBIT "A" - PAYMENT TO SECURED CREDITORS
Name and address

Collateral

Payment Per
Contract

Payment
Per Plan

EXHIBIT "B" - EXECUTORY CONTRACT (S) REJECTED BY DEBTOR
Name and Address of
Creditor

Nature of Contract

Amount Due

(If no contracts to be rejected, enter "None.")

EXHIBIT "C" - BUDGET OF DEBTOR
Income:

Number of Dependents
Expenses (Monthly)
Rent
Utilities
Transportation
Food
Clothing
Medical
Miscellaneous
TOTAL EXPENSES:

weekly/bi-weekly/monthly

